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IN  THE  HATTER  OF  THE  HUMAN  RIGHTS  CODE  OF  ONTARIO 

and 

IN  THE  MATTER  OF  THE  COMPLAINT  OF  SYDNEY  BROWN 
ALLEGING  DISCRIMINATION  IN  EMPLOYMENT  BY  THE 
WATERLOO  REGIONAL  BOARD  OF  COMMISSIONERS 

OF  POLICE 


INTERIM  DECISION 
(JURISDICTION  UNDER  THE  CODE) 


When  the  hearing  into  this  matter  was  convened  on  March 
14th,  1986,  counsel  for  the  respondent  Waterloo  Regional  Board  of 
Commissioners  of  Police  (hereafter  referred  to  as  the  "Board") 
indicated  that  the  Board  was  of  the  view  that  I  was  without 
jurisdiction,  and  that  he  would  want  an  opportunity  to  prepare 
and  present  his  argument  to  that  effect  before  the  hearing  should 
proceed  any  further.  With  the  agreement  of  counsel  for  the 
complainant  and  the  Ontario  Human  Rights  Commission  (to  whom  I 
shall  refer  hereafter  as  counsel  for  the  Commission,  since  the 
Commission  has  carriage  of  the  complaint),  the  hearing  was 
adjourned  for  that  purpose  to  May  23rd,  at  which  time  the 
arguments  of  counsel  were  heard  in  respect  of  this  initial 
jurisdictional  question. 

The  Board's  argument  turns  on  the  meaning  to  be  given 
to  the  words  "employment"  and  "employees"  as  used  in  Section  4  of 
the  Ontario  Human  Rights  Code,  1981  (the  "Code"),  which  provision 
reads  as  foil ows : 

4.  --  (1)  Every  person  has  a  right  to  equal 
treatment  with  respect  to  employment  without 
discrimination  because  of  race,  ancestry, 
place  of  origin,  colour,  ethnic  origin, 
citizenship,  creed,  sex,  age,  record  of 
offences,  marital  status,  family  status  or 
handicap. 

(2)  Every  person  who  is  an  employee  has 
a  right  to  freedom  from  harassment  in  the 
workplace  by  the  employer  or  agent  of  the 
employer  or  by  another  employee  because  of 
race,     ancestry,     place     of     origin,  colour, 


ethnic  origin,  citizenship,  creed,  age, 
record  of  offences,  marital  status,  family 
status  or  handicap. 

The  major  premise  of  the  Board's  argument  is  that, 
unless  there  is  an  employment  relationship  between  complainant 
and  respondent  bringing  them  within  the  scope  of  section  4  of  the 
Code,  I  have  no  jurisdiction  to  hear  this  complaint.  The  minor 
premise  is  that  the  relationship  between  a  police  officer  (such 
as  the  complainant  herein)  and  a  Board  of  Police  Commissioners 
(such  as  this  respondent)  is  not  one  of  employment.  If  these 
premises  are  correct,  it  would  follow  that  I  have  no  jurisdiction 
to  conduct  a  hearing  into  this  matter,  notwithstanding  my 
appointment  as  a  Board  of  Inquiry  for  that  very  purpose.  The 
major  premise  of  this  argument  was  not  challenged,  and  the 
submissions  of  counsel  related  exclusively  to  the  validity  and 
scope  of  the  second  premise.- 

Although  counsel  for  the  Board  read  passages  in  a 
number  of  judicial  decisions  stating  that  police  officers  are  not 
employees,  his  argument,  albeit  beguiling  in  its  simplicity,  is 
one  that  I  cannot  accept.  A  reading  of  the  authorities  cited  by 
both  counsel  leads  me  unhesitatingly  to  the  conclusion  that  the 
meaning  of  the  words  "employment"  and  "employee"  is  largely  a 
function  of  the  context  in  which  they  are  used,  and  that  it  does 
not  follow  that  one  who  is  found  not  to  be  an  employee  in  one 
context  and  for  one  purpose  can  never  be  found  to  be  an  employee 
in  any  other  context,  regardless  of  the  purpose. 

Central  to  the  four  cases  of  apparent  assistance  to  the 
Board  was  the  positive  finding  that  a  police  officer  is  the 
holder  of  a  publfc  office.  While  this  perhaps  may  exclude  the 
possibility  of  a  master-servant  relationship,  these  decisions  do 
not  appear  to  have  depended  upon  that  negative  finding.  More 
importantly,  the  interchangeable  use  of  the  expressions 
"master-servant  relationship"  and  "employment  relationship", 
while  stylistically  convenient,  would  appear  to  have  been 
unnecessary,   inaccurate  and  misleading. 

In  the  Ontario  Court  of  Appeal  decision  in  R  e  A 
Reference  Under  the  Constitutional  Questions  Act,  [  1  957  ]  0 .  R .  28 , 
the  issue  was  wnether  the  Municipal  Counci  1  that  appointed  them 
could  dismiss  police  officers  without  a  hearing  as  prescribed  by 
the  Regulations  made  under  the  Police  Act.  This,  in  turn, 
depended  upon  the  validity  of  the  Regulations  in  that  regard,  and 
the  scope  of  various  provisions  of  the  Municipal  Act.  In 
concluding  that  a  police  officer  could  not  be  dismissed  without 
the  prescribed  hearing  (as  could  a  mere  servant  or  a  mere 
employee),  Mr.  Justice  Laidlaw  made  this  statement  (at  p. 31): 
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I  conclude  that  the  relation  of  master  and 
servant  does  not  exist  in  law  as  between  a 
municipality  or  a  board  and  a  member  of  a 
police  force  appointed  under  Part  II  of  the 
Police  Act.  The  true  position  of  such  a 
police  officer  is  stated  by  Viscount  Simonds 
in  Attorney-General  for  New  South  Wales  v. 
Perpetual  Trustee  Co.  (LD.),  [1955]  A.C.  457 
at  489,  as  follows: 

"...  there  is  a  fundamental  difference 
between  the  domestic  relation  of  servant  and 
master  and  that  of  the  holder  of  a  public 
office  and  the  State  which  he  is  said  to 
serve.  The  constable  falls  within  the  latter 
category.  His  authority  is  original,  not 
delegated,  and  is  exercised  at  his  own 
discretion  by  virtue  of  his  office:  he  is  a 
ministerial  officer  exercising  statutory 
right's  indepently  of  contract." 

Mr.  Justice  Laidlaw's  observation  was  repeated  by  Mr. 
Justice  Smily  in  Cowan  v.  Orangeville,  [1959]  O.W.  .  219.  The 
constitutional  i  ssue  having  been  settled  in  the  earlier 
reference,  that  the  plaintiff  constable  was  entitled  to  a  hearing 
in  the  course  of  dismissal  proceedings  as  prescribed  by  the 
Regulation  under  the  Police  Act  was  not  dependent  on  a  finding 
that  he  was  not  an  employee.  Whatever  else  he  was,  he  was  a 
police  officer  as  defined  in  the  Police  Act  and  Regulations.  The 
constitutional  validity  of  the  hearing  provision  in  the 
Regulations  had  been  upheld  and  it  was  that  provision  which 
provided  the  entitlement,  and  not  a  finding  in  this  specific  case 
that  he  was  not  an  employee.  In  any  event,  it  having  been  found 
as  a  fact  that  he  had  had  a  hearing,  the  following  observation 
(made  at  p. 22)   seems  to  have  been  unnecessary: 

It  was  not  necessary  to  refer  to  any  of 
the  authorities  other  than  the  case  of  Re 
Police  Act,  [1957]  O.R.  28.  The  reasons  for 
judgment  of  Laidlaw,  J. A.,  showed  clearly  the 
relation  of  the  constable  to  the  council  and 
that  the  relation  of  master  and  servant  did 
not  exist  in  law  as  between  a  municipality 
and  a  member  of  the  police  force  appointed  by 
the  municipality.  He  was  not  an  employee  of 
the  municipality  and  the  law  with  respect  to 
master  and  servant  was  therefore  not 
applicable. 
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In  the  High  Court  decision  in  Re  St.  Catherines  Police 
Association  and  Board  of  Police  Commissioners  for  the  City  of  St. 
C  ather i  nes  ,  (  19  7])  1  0 .  R .  430 ,  t~ne  app  I  i  cant  associ  at  i  on  had 
entered  into  a  collective  agreement  with  the  respondent  Board  of 
Police  Commissioners  under  which  they  were  to  be  entitled  to  a 
benefit  that  was  statutorily  denied  to  municipal  employees  of  the 
City  of  Sic  Catherines  through  a  combination  of  provisions  of  the 
provincial  Municipal  Act  and  a  City  by-law  enacted  pursuant 
thereto.  Mr.  Justice  Lacourciere  had  regard  to  the  definitions 
of  "employee"  contained  in  the  Municipal  Act  and  in  the  City 
by-law,   and  (at  p. 433)  he  observed  that: 

From  the  above  provisions,  it  is  obvious 
that,  if  a  police  officer  is  an  "employee"  as 
defined  in  the  Act  and  the  by-laws  passed 
pursuant  thereto,  the  art.  8,04  of  the 
collective  agreement  would  be  in 
contravention  of  that  legislation  and 
therefore      invalid...  The      issue  is, 

therefore,  whether  or  not  a  police  officer  is 
an  employee  within  the  meaning  of  the 
statute  .     C  E m p hasi  s  added  .  J  ™  " 

Further  along  in  his  judgment  in  this  case,  Mr.  Justice 
Lacourciere  states  that  "The  fact  that  the  police  officer  is  not 
an  agent  or  servant  of  a  municipality  does  not  of  necessity 
indicate  that  he  is  not  an  employee  of  the  municipality,  although 
such  a  holding  is  consistent  with  the  non-existence  of  an 
employer-employee  relationship."  (p. 434.)  He  goes  on  to  refer 
(at  p.  434)  to  the  Nova  Scotia  decision  in  TheKing  v.  Labour 
Relations  Board  in  which  Mr.  Justice  MacDonal  d  held  that :  ~~ 

...  the  relationship  between  the  town  and 
Its  police  officers  is  not  essentially  that 
of  emp 1 oy er =emp 1 oy ee s  according  to  the 
general  law;  that  such  duties  as  the  officers 
render  to  the  town  and  such  incidents  of 
their  work  as  are  within  the  control  of  the 
town,  and  such  features  of  their  engagement 
and  tenure  as  may  savor  of  employment,  do  not 
alter  the  fact  that  in  essence  they  are 
officers  of  the  law  and  not  servants  of  the 
town.  [Emphasis  added.] 

The  fourth  case  that  appears  to  support  the  position  of 
the  Board  is  that  of  Mahood  v.  H a m i 1 1 o n - W en t w o r t h  Regional  Board 
of  Police  Commissioners  et  al  14  O.R.  ( 24  )  708 .  This  was  yet 
another  decision  in  which  the  status  of  the  police  officer  as  the 
holder  of  a  public  office  was  affirmed  to  his  benefit.  As  a  mere 
employee  (the  use  of  the  word  "mere"  is  mine),  he  would  not  have 
been   entitled   to   receive   pay   while    suspended,    because   he  would 


not  be  providing  services.  However,  in  the  circumstances  of  the 
particular  suspension  he  remained  the  holder  of  an  office  and 
"entitled  to  be  paid  his  salary,  not  in  exchange  or  in 
consideration  for  the  duties  he  performed,  but  rather  as  a  result 
of  holding  the  office." 

After  dealing  with  the  four  cases,  counsel  for  the 
Board  referred  to  certain  authoritative  statements  and  decisions 
that  appear  to  be  against  his  position,  one  being  an  obi  ter 
dictum  of  the  late  Chief  Justice  of  Canada,  and  the  other  an 
Alberta  decision  under  legislation  analagous  to  our  Human  Rights 
Code  which  he  suggested  I  ought  not  to  follow. 

What  emerges  by  way  of  an  obiter  dictum  in  the  judgment 
of  Chief  Justice  Laskin  in  Re  Nicholson  and  Hal dimand-Norf ol k 
Regional  Board  of  Commissioners  of  Police,  53  D  . I . R  .  (  3d  )  6 / 1  , 
seems  fo  me  Fo  b~e  implicit  Tn  the  pattern  of  the  four  cases 
already  considered.  Although  those  decisions  depended  upon  a 
finding  that  a  police  officer, inter  alia ,  is  a  holder  of  an 
office,  they  did  not  truly  depend"  upon  a  'finding  that  he  is  not 
in  any  sense,  nor  for  any  purpose,  an  employee.  Only  in  the  St. 
Catherines  case  was  it-essential  to  the  decision  to  find  that  the 
police  officer  was  not  an  employee  within  the  meaning  of  a 
parti  cul ar  statute .  Mr.  Justice  Lacourci  ere  indicated  that  the 
terms  "agent  or  seVvant"  and  "employee"  are  not  co-extensive.  He 
did  not  find  that  a  police  officer  is  not  an  employee  because  he 
is  an  office  holder.  Indeed,  despite  the  well-settled  conclusion 
that  a  police  officer  is  the  holder  of  a  public  office, 
Lacourciere,  J.  did  not  leap  to  the  conclusion  that  he  is  not  an 
employee  of  a  municipality.  Rather,  he  examined  the  legislation 
with  care  before  concluding  that  a  police  officer  is  not  an 
employee  within  the  meaning  of  that  legislation.  His  very 
methodolog~y  l  mp  1  i  e  s  that  the  officer  might  b~e  Found  to  be  an 
employee  unless  the  legislation  indicated  differently. 

I n  The  King  v.  Labour  Relations  Board ,  the  use  of  the 
words  that  I  emphasized  earlier  ("essential ly"  and  "in  essence") 
point  to  the  generic  quality  of  the  expressions  "employment", 
"employer"  and  "employee".  Without  meaning  to  beg  the  question, 
if  we  conclude  provisionally  that  being  a  police  officer  is  a 
form  of  employment,  we  must  then  concede  that  it  is  "essentially" 
different  from  other  kinds  of  employment  and,  therefore,  may  lead 
to  different  consequences  in  some  circumstances  than  those 
flowing  from  such  other  forms  of  employment.  Such  a  conclusion 
seems  to  me  to  be  suggested  by  Mr.  Justice  MacDonald's  statement 
that  "the  relationship  ...  is  not  essenti  ally  that  of 
employer-employee..."  The  opposite  conclusion  would  not  have 
required  the  use  of  the  word  "essentially."  It  would  have 
sufficed  to  have  said  that  "the  relationship  is  not  that  of 
employer-employee" . 


-  6  - 


It  seems  to   me   that   those   cases,    and   others,    lead  to 
the  conclusion  that  holding  a  public  office  and  being  an  employee 
in  the  generic   sense  of   that   term   are   not   mutually  exclusive. 
Chief    Justice    Las  kin's    statement    in    Ni  chol son    (supra,    at  p. 
676-677}   appears  to  be  a  timely  recognition  of  that  point: 

Considerable  emphasis  was  placed  by  Arnup, 
J. A.,  on  the  position  of  a  constable  at 
common  law  as  an  office  holder  at  pleasure 
who  could  claim  no  procedural  protection 
against  peremptory  removal  from  office.  We 
are  not  concerned  in  this  case  with  any 
involvement  of  the  Crown,  with  the  holding  of 
an  office  under  the  Crown,  assuming  that  this 
would  make  any  difference  today.  It  was, 
however,  contended  in  this  Court,  as  in  the 
Courts  below,  that  the  words  in  s.27,  "but 
nothing  herein  affects  the  authority  of  a 
board  or  council",  point  to  a  preservation  of 
some  pre-existing  authority  as  contrasted 
with  a  grant  of  power;  and  hence,  it  was  not 
only  proper  but  necessary  to  examine  the 
position  of  a  constable  at  common  law.  I  can 
see  some  value  in  this  as  background 
research,  but  the  scheme  of  the  Police  Act 
and  the  involvement  of  statutory  agencies, 
whether  boards  of  commissioners  of  police  or 
municipal  councils,  has  created  an  entirely 
different  frame  of  reference,  and  what  is 
preserved  of  the  common  law  is  merely  the 
fact  that  a  constable  may  still  be  considered 
a  s  the  holder  of  an  office  and  not  simply  an 
e^Tpyee"  of  a  bo ard"" "or"  " o f  a  m u n i  c p"aTTTy 
which,  for  many"  purposes,  h  e~""c  e  r  t  a  i  n  iy  "~TT7 
L  Emphasi s  added  .  J  * 


The  subsequent  decision  of  the  Ontario  Court  of  Appeal 
in  the  same  Nicholson  matter  (31  0 .  R .  (2d)  195)  is  similar  tc 
Mahood  and  does  not  appear  to  add  anything  to  what  has  been  seen, 
Counse 1  for  the  Board  referred  to  two  other  decision,  Prue  v . 
City  of  Edmonton  et  al  ,  C.H.R.R.  Vol.6,  Decision  412,  w  n  i  c  h  h~e 
suggested  I  ought  not  to  follow,  and  that  of  Mr.  Justice  Linden 
in  Brown  v.  Waterloo  Regional  Board  of  Commissioners  of  Police 
(1982),  3/  O.R.  (2d)  111  (H.C.).  in  tne  brown  case  (involving  or 
course,  the  parties  to  this  hearing),  Mr.  Just  ice  Linden  made  the 
following  statements: 
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It  is  clear  that  the  relationship  of  a 
police  chief  or  officer  and  his  board  is 
based  on  a  statutory  status  which  is  not 
governed  by  the  ordinary  law  of  master  of 
servant.  In  other  words,  once  appointed, 
police  officers  and  police  chiefs  assume 
certain  duties  derived  from  statute  and  the 
common  law  which  are  not  governed  by  the 
ordinary  law  of  contracts.  Similarly,  they 
cannot  be  dismissed  in  the  way  ordi  nary 
empl oyees  may  be.   [Emphasis  added.] 

This  does  not  mean,  however,  that  the  law 
of  contract  has  no  role  to  play  in  regulating 
the  relations  between  the  police  and  the 
boards  that  supervise  them.  These  boards  are 
granted  the  power  to  contract  generally 
(Police  Act,  R.S.O.  1980,  c.381,  s.8(5))." 
They  are  also  authorized  to  enter  into 
binding  collective  agreements  with  the  force 
(s.35).  Hence,  although  the  relations 
between  the  police  and  the  boards  cannot  be 
governed  exclusively  by  contract  law,  they 
are  permitted  to  enter  contracts  with  one 
another  that  do  not  conflict  with  their 
statutory  or  historic  common  law  duties. 

Contractual  arrangements,  therefore,  which 
cover  matters  like  salaries  and  fringe 
benefits  are  not  forbidden  by  the  Police  Act 
nor  by  any  common  law  prohibition.  On  the 
contrary,  this  is  one  area  that  is  usually 
the  subject-matter  of  contracts  between  the 
parties.  There  is  no  reason  to  prevent  such 
contracts  being  enforced  even  though  one  of 
the  parties  may  occupy  a  public  office, 
carrying  with  it  certain  statutory  duties  and 
rights.  Contractual  arrangements  here,  as 
elsewhere,  will  be  recognized  by  the  courts 
as  long  as  there  is  no  conflict  with  any 
legislative  or  common  law  duty  that  may  be  in 
existence.  I  find  on  the  evidence  that,  not 
only  was  Chief  Brown  appointed  to  a  pu  b  1  ic 
oTTTc  e ,  but  there  was  a  contractual 
arrangement  concluded  between  h  i  m  and  M r . 
Mart i ni  u k  on  behalf  of  the  board.  [Emphasis 
added .  ] 


With  respect,  I  do  not  find  in  Mr.  Justice  Linden's 
opinion  any  support  for  the  Board's  position.  On  the  contrary, 
as  counsel  for  the  Commission  pointed  out,  Mr.  Justice  Linden 
treated  the  matter  as  one  of  wrongful  dismissal,  identifying 
heads  of  damage  that  are  available  in  employer-employee 
relationships  generally.  Indeed,  it  was  found  by  him  that  the 
entitlement  to  annual  salary  increases  did  not  flow  from  the 
status  of  police  officer,  but  from  the  "contractual  arrangement" 
between  the  parties.  Surely,  that  contractual  arrangement 
constituted  one  of  the  "terms  of  employment"  of  someone  who 
happened,  as  well,  to  hold  an  appointment  to  a  public  office. 

I  find  nothing  to  compel  me  to  conclude  that  the 
relationship  between  a  police  officer  and  the  board  appointing 
him  or  her  cannot  be  characterized  for  any  purpose  whatsoever  as 
one  of  employment;  and,  although  the  words  "employment"  and 
"employee"  found  in  s.4  of  the  Code  are  not  defined,  in  r.y 
opinion  they  extend  to  the  relationship  here  in  question. 

In  the  absence  of  an  authoritative  definition  it  is 
entirely  appropriate  to  seek  the  guidance  of  dictionaries. 
Counsel  for  the  Board  suggested  that  the  variety  of  meanings 
given  by  dictionaries  enables  one  to  find  definitions  suitable  to 
opposing  positions.  He  suggested  that  such  definitions  be 
disregarded  in  favour  of  looking  at  the  legislative  context  in 
which  the  words  are  used  and  giving  them  their  fair  and  ordinary 
meaning  consistent  with  that  legislation.  He  submitted  that  this 
would  lead  one  to  conclude  that  the  word  "employment"  in  section 
4  of  the  Code  requires  the  relationship  of  employer-employee.  He 
is  right,  of  course;  but  that  does  not  answer  the  question,  it 
merely  repeats  it.  What  do  "employer"  and  "employee"  mean  in 
that  context? 

Counsel  for  the  Board  went  on  to  read  a  number  of 
definitions  of  employment  within  which  he  appears  to  suggest  a 
police  officers  relationship  to  the  appointing  board  would  not 
fall.  In  my  opinion,  the  definitions  he  read  do  not  of  their  own 
force  exclude  the  relationship  we  are  examining.  He  concludes 
from  them  that  "employment"  means  a  master-servant  or 
employer-employee  relationship.  However,  to  draw  from  that  the 
conclusion  that  a  police  officer  is  not  an  employee  simply  begs 
the  question.  I  find  the  broader  range  of  definitions  provided 
by  counsel  for  the  Commission  more  to  the  point.  The  Oxford 
English  Dictionary  defines  the  term  as  "a  person's  regular 
occupation,  a  trade,  or  profession."  The  Random  House  Dictionary 
offers  this:  "An  occupation  by  which  a  person  earns  a  living". 
The  Shorter  Oxford  Dictionary  provides  as  one  meaning  of 
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employment  "a  business,  an  occupation."  It  seems  beyond  question 
to  me  that  a  police  officer's  position  is  one  of  employment  as 
that  expression  is  defined  for  the  general  purposes  of  the 
English  language,  and  I  have  no  doubt  that  this  corresponds  to 
the  understanding  of  the  community  at  large. 

It  is  by  now  trite  to  say  that  the  Code  is  remedial 
legislation  and  must  be  interpreted  liberally.  The  preamble  to 
the  Code  is  a  clear  legislative  declaration  of  public  policy 
extending  to  every  person  equal  rights  and  opportunities  without 
discrimination  contrary  to  law,  and  its  purpose  is  not  simply  to 
protect  individual  rights  but  to  promote  the  development  and 
well-being  of  the  community  and  the  Province.  In  my  view,  it  is 
to  be  presumed  that  every  one  is  entitled  to  the  benefits  of  this 
legislation  unless  there  is  some  clear  and  compelling  reason  why 
it  is  not  applicable.  I  find  somewhat  reactionary  the  suggestion 
that  some  person  might  be  discriminated  against  in  a  manner 
contrary  to  the  requirements  of  the  Code  in  respect  of  the 
occupation  upon  which  their  livelihood  depends  on  the  narrow  and 
technical  ground  that,  although  "employed"  in  the  ordinary, 
commonly  accepted  meaning  of  the  term,  that  person  happens  to  be 
the  holder  of  an  office  and  therefore  not  subject  to  the  entire 
gamut  of  the  common  law  relating  to  the  master  and  servant 
relationship.  And  to  exclude  the  field  of  law  enforcement  from 
the  scope  of  the  Code  on  that  footing,  such  that  Police  Boards 
could  discriminate  in  a  manner  that  would  be  unlawful  if  indulged 
in  by  anyo-ne  else,  is  a  conclusion  that  one  feels  compelled  to 
avoid.  As  it  happens,  counsel  for  the  Commission  provided  a 
number  of  authorities  that  are  directly  pertinent  to  the  issue  at 
hand  and  which  indicate  clearly  that  that  conclusion  is 
unaccept a  b 1 e . 

The  decision  of  the  Divisional  Court  of  Ontario  in  Re 
Metropolitan  Board  of  Commissioners  of  Police  and  Ontario  Human 
Rignts  Commission  (1  979  ),  TU3  D .  L . R .  CTcH  UJW]  concerned  an 
allegation  by  a  police  constable  of  racial  discrimination.  As  in 
the  present  inquiry,  it  was  argued  that  the  Board  of  Inquiry 
appointed  under  the  Code  had  no  jurisdiction  because  the 
relationship  in  question  was  not  one  of  employment.  The  motion 
brought  before  the  Divisional  Court  to  prohibit  the  inquiry  was 
dismissed,  the  Court  observing  that: 

"We  agree  with  counsel  for  the  applicants 
that  the  relationship  between  the  police 
board  and  the  respondent  Ahluwalia  was  not 
that  of  an  employer/employee  in  the 
traditional   sense  of  the  words.     However,  it 
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must  be  remembered  that  the  Ontario  Human 
Rights  Code  is  remedial  legislation  which 
must  be  given  a  liberal  interpretation.  On 
the  basis  of  the  authority  given  to  the 
police  board  by  s.15  of  the  Police  Act  and 
s.27(b)  of  Reg.  680,  which  in  ordinary 
language  is  the  authority  to  hire  and  to 
dismiss,  we  are  satisfied  that  the  police 
board  is  a  "person"  within  the  meaning  of 
s  , 4( 1  )  of  the  Code. " 


In  my  view,  whether  the  relationship  of  employment 
contemplated  by  s.4  of  the  Code  extends  to  that  which  exists 
between  a  police  officer  and  a  Board  of  Police  Commissioners  does 
not  depend  upon  whether  the  discrimination  practiced  is  racial, 
rather  than  related  to  creed,  sex,  marital  status,  age,  or  any  of 
the  other  matters  referred  to  in  the  section.  If  the 
relationship  exists  in  relation  to  an  allegation  of  racial 
discrimination,  it  exists  in  relation  to  one  of  age 
discrimination  as  well.  Consequently,  I  would  be  flying  in  the 
face  of  the  direct  authority  of  our  Divisional  Court  were  I  to 
conclude,  a  priori ,  that  the  relationship  of  employment  required 
by  s.4  of  the  Code  cannot  exist  between  this  complainant  and  this 
respondent . 

That  a  police  officer  may  for  many  purposes  (including 
complaints  under  the  Code)  be  regarded  as  an  employee  has  been 
recognized  in  a  number  of  other  cases  as  well:  Ni  cho 1  son 
(S.C.C.  )  ,  supra ,  (1  983),  4  CH.PR.  D/ 1  7  57  ;  The  king  v  Labour 
Relations  Board,  supra ,  John  W.  Fin! ay  son  v.  The  City  of  Winnipeg" 
( 1  983  )  ,  4  CH  .  RR  .  0/12  5  5  ( Man  .  C . A  .  )  .  In  a  number  of  other  cases, 
courts  and  boards  of  inquiry  have  treated  police  officers  as 
employees  for  the  purpose  of  their  benefitting  under  human  rights 
legislation;  Edward  0  g  a  ^  s  k  i  v.  City  of  Winnipeg  Police 
Department  (  1 5  CH  JR,  D/Z6  64  ;  Kick  ham  v.  City  ~ot 
Char  1 ottTtown  (unreported,  March  26,  1  986  ,  P.E.I.  Board  6T 
I nqui  ry  )  ;  Underwood  v.  Board  of  Commissioners  of  Pojjce  for  the 
Town  of  Smiths  Falls  (unreported,  December  24 ,  1985,  Ontario 
Board  oT  I nqui ry )  ;  The  Ontario  Human  Rights  Commission  and 
Dun  lop,  Hall  and  Gray  v.  The  Borough  of  htobicoke,  I  1  982  J  T 
S.C.R.  202  ;  Re  Tower  of  Kentviile  and  Granes  (19  78),  9  5  D . L . R . 
(3d)   265   (N.5.C.A.  J 
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In  reaching  the  firm  conclusion  that  I  possess,  and 
must  exercise,  jurisdiction  to  proceed  with  the  inquiry,  I  found 
most  apposite  the  following  passages  from  the  judgment  of 
Associate  Chief  Justice  Miller  of  the  Alberta  Court  of  Queen's 
Bench  in  the  Frue  case,  supra : 

21079  Depending  upon  what  criteria  one  uses, 
it  can  be  readily  seen  that  there  is  much 
room  for  argument  on  the  legal 
characterization  of  the  employment  status  of 
a  police  officer.  There  are  court  decisions 
which  have  found  police  officers  to  be  office 
holders  for  some  purposes  and  employees  for 
other  purposes.  The  decisions  seem  to  depend 
on  the  specific  problem  which  is  being 
examined.  It  is  certainly  understandable 
that  some  confusion  exists  'in  the  minds  of 
those  asked  to  make  decisions  affecting 
police  officers  and  their  employment  status. 

I  do  not  know  if  it  will  ever  be  possible  to 
clear  up  the  area  in  any  all  encompassing, 
definitive  manner  for  new  situations  will 
keep  arising  as  our  society  evolves.  I 
suspect  the  best  the  courts  can  do  is  to  try 
and  respect  the  unique  functions  of  the 
position  of  a  police  officer  within  our 
system  of  democracy  and  then  try  to  relate 
this  uniqueness  in  some  pragmatic  manner  to 
specific  questions  as  they  arise. 

21080  The  Individual's  Rights  Protection  Act 
is  remedial  legislation  and  as  such  it  is 
entitled  to  a  fair,  broad  and  liberal 
definition.  I  hold  that  the  police  chief  and 
the  Board  of  Police  Commissioners  are 
"employers"  within  the  meaning  of  that  Act. 
If  I  am  incorrect  in  this  conclusion  then,  as 
an  alternative,  I  would  find  the  Crown  in  the 
Right  of  Alberta  to  be  the  "employer"  for  tne 
purposes  of  the  Act  and  the  Board  of  Police 
Commissioners  and /or  the  Chief  of  Police  to 
be  "persons  acting  on  behald  of  an  employer." 

21091  I  can  see  no  public  policy  that  would 
favour  the  narrow  technical  meaning  that  has 
been  argued  for  these  words.  Counsel  argue 
that  if  I  find  that  the  words  apply  to  an 
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"office  holder"  then  a  person  might  complain 
of  wrongful  discrimination  in,  say,  the 
appointments  of  Provincial  Court  Judges.  I 
do  not  see  the  reason  for  fearing  such  an 
application,  should  it  ever  arise.  Surely 
the  Halls  of  Justice  are  not  a  place  where 
wrongful  discrimination  should  be  accepted 
while  the  rest  of  Alberta  society  is  to  be 
conducted  at  a  higher  standard.  The 
administration  of  justice  must  serve  as  an 
example  of  the  operation  of  truth  in  the  open 
forum  of  the  courtroom.  It  should  not  shield 
behind  fanciful  notions  and  place  itself 
above  the  law.  The  argument  applies  a 
fortiori  to  other  servants  of  the 
administration  of  justice,  including 
policemen.  How  can  one  say  that  wrongful 
discrimination  might  be  acceptable  in  the 
administration  of  justice?  Yet  this  would  be 
the  effect  of  looking  to  the  narrow  meaning 
of  the  words  in  the  Act  that  have  been 
suggested  to  me . 

At  the  conclusion  of  argument  respecting  this 
jurisdictional  issue,  counsel  for  the  Board  indicated  that, 
should  my  decision  be  against  his  submission  he  would  appreciate 
the  hearing  being  adjourned  pending  the  outcome  of  a  motion  he 
would  bring  before  the  Divisional  Court  for  an  order  of 
prohibition. 

I n  Cedarvale  Tree  Services  Ltd.  and_  Labourers 
International  Union  of  North  America,  Local  ?  8  2  2  D  .  L  .  R  .  (  3d  ) 
T(J v  "the  ijn t a r i  o  Court  57  A~ppea  l  considered  the  procedure  to  be 
followed  by  an  administrative  tribunal  when  its  jurisdiction  has 
been  challenged.  Mr.  Justice  Arnup,  speaking  on  behalf  of  the 
Court  said  that  "...the  only  rule  which  should  be  stated  by  the 
Court  (if  it  is  a  rule  at  all)  is  that  the  Board  should,  when  its 
jurisdiction  is  questioned,  adopt  such  procedure  as  appears  to  it 
to  be  just  and  convenient  in  the  circumstances  of  the  case  before 
it."  (See  as  well  the  opinion  of  Mr.  Justice  Labrosse  in  the 
Toronto  Police  Commissioners  case,   supra .  ) 

While  it  is  not  incumbent  upon  me  to  bring  these 
proceedings  to  a  standstill  in  order  to  allow  counsel  an 
opportunity  to  test  my  decision  as  to  jurisdiction,  I  am  mindful 
that  it  would  be  unfortunate  to  have  gone  to  the  expense  involved 
in  proceeding  with  this  hearing  on  the  dates  agreed  upon 


should  such  a  motion  prove  successful.  However,  what  must  be 
weighed  in  the  balance  is  the  inconvenience  to  the  complainant 
and  the  Commission,  and  the  undoubtedly  long  delays  that  would  be 
encountered  in  order  to  find  dates  on  which  we  would  all  be 
available  to  proceed  should  the  motion  fail.  It  must  be 
remembered  as  well  that,  though  apparently  not  destitute,  the 
complainant  is  receiving  a  greatly  reduced  income  and  will  remain 
under  personal  stress  until  this  matter  is  resolved.  In  the 
circumstances,  and  because  I  entertain  no  doubt  as  to  my 
jurisdiction  in  this  matter,  I  have  concluded  that  it  would  be 
just  and  convenient  to  proceed  with  this  hearing  on  June  16th  as 
previously  agreed. 


H7A.  Hubbard, 
Board  of  Inquiry 
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